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Workplace Policies and Termination of Employment

Workplace policies are an integral part of any business.  A common question from many clients is what ability they have to discipline an employee who contravenes a workplace policy?  The recent Australian Industrial Relations Commission decision of Balhorn v Spotlight Pty Ltd [2008] AIRC 173 provides very useful guidance.

The Background

The employee, Balhorn, had been employed by Spotlight Pty Ltd (Spotlight) for 7 ¾ years when her employment was terminated on 18 August 2007.  Spotlight argued that the reason for the termination was that a critical operational procedure had not been followed.  Balhorn argued that her termination was harsh, unjust and unreasonable.

The Policy

The policy stipulated that before a customer could purchase goods on credit, the customer had to complete a credit application.  The application would then be considered by management and approval given to allow the customer credit.  The approval process was quite a detailed procedure reflecting the importance of the decision.  

What did Balhorn Do?

Balhorn requested another Spotlight employee to “ring up” up goods to the value of $1,065.35 for her (Balhorn’s) daughter who ran an interior design business.  Balhorn proposed that her daughter would return any goods that she did not wish to use.  Balhorn was requested credit without having completed an application for credit and without obviously receiving authority to do so.  Balhorn submitted that she had done this for other clients of the store in the past.

What Did the Commission Think?

The Commission held that Balhorn had not acted dishonestly and her only intent was to assist Spotlight’s business.  Balhorn acted openly and honestly in relation to what she had done and fully cooperated with Spotlight abut the incident.  

Spotlight gave evidence of the procedure being strictly applied and being expected to strictly apply to store managers.

The Commission held that the reason for terminating Balhorn’s employment which related to Balhorn’s conduct was valid.  The Commission also noted that Balhorn was afforded natural justice and that the procedures followed to terminate her employment were fair and proper.

A Last Interesting Point

Balhorn attempted to argue that as Spotlight did not suffer any loss, that her employment should not have been terminated.  However, the Commission held that:

“I do not consider this to be of much influence. The respondent had good, indeed compelling, reasons for the policy and whether an actual loss or not was incurred, is not sufficient reason to find the employer’s decision to terminate the applicant’s employment as harsh, unjust or unreasonable. This is especially so where the applicant held responsibility for not just applying the policy but also policing it”.
Take Home Points

As can be seen in Balhorn, if a workplace policy is contravened by an employee, then it is possible for the employer to terminate the employee’s employment.  However, just because an employee may have contravened a workplace policy does not necessarily mean that it gives the employer automatic grounds to terminate the employee’s employment.  Rather, an employer must be able to show that they have provided training for the employee in relation to the particular workplace policy that has been breached before they can take steps to terminate the employee’s employment.   

Silence and Workplace Agreements
It is very common for workplace agreements to contain probationary clauses.  These clauses provide an opportunity for both the employee and the employer to determine whether the employee is suited for the role in which they have been employed.  

However, what happens in instances where the workplace agreement is silent as to a probationary period, or, there is no workplace agreement regulating the employee’s employment, and, the employer wants to terminate the employee’s employment within 3 months of the employee commencing employment?  Does silence or the lack of a workplace agreement regulating the employee’s employment mean that a probationary period does not apply to the employee, and, therefore, the employer cannot terminate the employee’s employment (within 3 months of commencing) without fear of the employee filing an unfair dismissal claim?  The short answer to this is no.  

The reason is because it is impossible to contract out of a statutory provision of an Act, unless the Act expressly allows for that to occur.  In instances where a workplace agreement does not contain a probationary period clause, the employee’s employment is not subject to a probationary period, however, the qualifying period provisions of the Act still apply (they cannot be contracted out of), and an employer can terminate an employee’s employment (within the 3 month period and provided it is not for an unlawful reason) without fear of an unfair dismissal claim.  

Interestingly, this point was commented on in a recent case of Gaudion v Boskalis Australia Pty Ltd [2008] AIRC 166.  In that case, Deputy President McCarthy commented:

“However it is absurd to suggest that because an agreement applies, either by its own force or by some other agreement, and it does not provide a probationary period, that it constitutes a written agreement between the employee and employer before the commencement of the employment that there be no qualifying period [s.643(7)(b)”].

Newsflash
The AIRC has recently released a statement in relation to the Award modernization process currently underway.  We have attached a copy of the decision to this e-mail alert. This attachment commences the consultation process for modernising Workplace Awards and NAPSA’s.  It will be particularly important for employers when it comes to formulating and developing the terms and conditions of their employees post 1 January 2010.
For more information on how to become involved in shaping your industry’s terms and conditions of employment then please do not hesitate to contact us.
Danny Clifford                                                 
Ben Foley
Clifford Gouldson Lawyers                         
Clifford Gouldson Lawyers
P          +7 4688 2101                                     
P          +7 4688 2108
E          danny@cglaw.com.au                       
E          benfoley@cglaw.com.au
Disclaimer:
This Bulletin is intended to provide a general summary only and should not be relied on as legal advice.

Privacy:
We collect information to assist us in performing and promoting our legal services.  We do not disclose information about you to any person, unless we are required to do so by law.  If you no longer wish to receive our e-mails, please e-mail mail@cglaw.com.au and type “remove” in the subject line.

Copyright:
This document and its contents remain the copyright of Clifford Gouldson Lawyers. © 2008
