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During the next few weeks, workplace relations will undergo further change.  The Workplace Relations Amendment (Transition to Forward with Fairness) Bill 2008 (Cth) was tabled in Parliament today.  We hope to have a summary of the changes proposed by the Bill to you shortly.  However, reports today suggest that the implementation of the new laws will be delayed by up to 3 months, whilst the Bill is scrutinised by a Senate Committee.  It’s a matter of ‘watch this space’. 
In the meantime, its business as usual and employers are required to continue to manage employees’ the workplace generally and their relationships with clients and other third parties.  This Alert focuses on providing assistance to the more ‘traditional’ issues faced by employers.

MEDICAL CERTIFICATES
There has recently been significant coverage of medical certificates and the ability of Pharmacists to issue them to employees.  
In a nutshell, to be entitled to paid personal leave, employees must give their employer notice of their absence due to illness or injury.  The notice requirements contained in the Workplace Relations Act 1996 (Cth) states that, as soon as is reasonably practicable, the employee must give the employer, either:

1. a medical certificate from a registered health practitioner; or
2. if it is not reasonably practicable to obtain a medical certificate, a statutory declaration confirming 
The definition of ‘registered health practitioner’ in the Act is broad and is capable of being interpreted to extend well beyond medical practitioners.  As a result, Pharmacists, through their relevant societies, have created guidelines for dispensing medical certificates to employees.  

The guidelines (although not binding on Pharmacists) state that they should limit the provision of medical certificates primarily in relation to:

The supply, compounding or dispensing of medicines; and
The provision of professional pharmacy services including advice on minor conditions and the effective and safe use of medicines.
There are many risks for Pharmacists in dispensing such medical certificates.  Despite this, a significant risk for employers is accepting a medical certificate issued by a Pharmacist and the relevant employee’s injury or illness is exacerbated at work or the employee (because of the injury or illness) causes injury or illness to others.  The safety risks (and their associated consequences) are obvious.  The question then arises – should the employer have accepted the medical certificate dispensed by the Pharmacist as a sufficient explanation for the employee’s injury or illness?
To minimise the risk, employers may consider:

1. amending or creating policies and workplace agreements that require employees to provide medical certificates from medical practitioners only – there are associated risks regarding payment of personal leave that employers must consider when making such changes;

2.  in the event that an employer is not convinced that the detail of a medical certificate accurately reflects the extent of the injury, it may (in certain circumstances) consider directing the employee  to attend a further assessment before allowing the employee to return to work – in this scenario there are ongoing remuneration entitlements that employers ought to keep in mind.
OUTSIDE OF WORK HOURS CONDUCT
A recent decision of the Industrial Relations Commission of New South Wales has held that an employee who engaged in inappropriate behaviour during a meal break was right to terminate the employee’s employment.

The facts as to Bitar’s conduct were “widely conflicting”.  However, it was agreed that:
· The employee Joseph Bitar was employed by Sydney Water Corporation.
· In June 2007, Bitar, together with his brother, purchased a new gas stove for his brother’s rental property.
· At a later date, Bitar collected the stove after work in his work van.
· The next morning, Bitar completed a job with the stove in his work van.  During his lunchbreak (and without authority from his supervisor) and whilst still in his uniform, he drove his work van to his brothers rental property to deliver the stove.
· Following Bitar’s attempt to deliver the stove, he then absented himself from work for 90 minutes (which was in excess of his allowed 30 minute break). 

It is the conduct that occurred between Bitar and the tenant at the rental property that was conflicting.  However, Commissioner Ritchie ultimately preferred the evidence of the tenant and concluded that on the balance of probability, Bitar subjected the tenant “to a hostile and verbal assault”.  

Commissioner Ritchie ultimately concluded that Bitar’s conduct outside of work hours (that is, during his lunchbreak) warranted the termination of his employment.  Commissioner Ritchie concluded by saying that:

The applicant during this confrontation was wearing clothing that identified himself as a representative of the respondent and was driving a work van that represented the respondent.  It is my finding that as a consequence of the actions of the applicant on that day, the respondent was justified in the termination of the applicant.
The lessons for employers are as follows:

· all allegations relating to employee conduct may be investigated and ultimately acted upon, so long as there is a sufficient connection between the employees conduct and the employer and its undertaking;

· ensure employees are aware of the employers expectations regarding conduct outside of working hours.  In particular, policies and contracts ought to incorporate terms and conditions that inform employees of there expected conduct.  This is particularly important where employees wear clothes and use vehicles that display the employer’s logo.
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