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Payments in the Construction Industry
The Building and Construction Industry Payments Act 2004 (Qld) (‘the BCIPA Act’ as it has become known) has been around since 1 October 2004. Despite being operational for more than 3 years in Queensland, businesses operating within the construction industry continue to be slow to make use of the benefits of the BCIPA Act for improved cash flow. It is a highly useful and effective piece of legislation and warrants the attention of any business involved (or connected) with the construction industry.
The BCIPA Act is designed to streamline the payments of money under contracts within the construction industry. It also offers a less expensive and more efficient way to resolve disputes over payments. Similar Acts exist in other States or Territories.
Many businesses operating in the construction industry are familiar with the Subcontractors’ Charges Act 1974 (Qld), which may have been used to avoid a principal contractor failing to make payment to subcontractors down the line by allowing subcontractors’ to leap frog principal contactors and seek payment directly from the developer or principal. The BCIPA Act has a wider application than the Subcontractors’ Charges Act, and doesn’t contain some of the technical difficulties that have been encountered by subcontractors over a number of years. The BCIPA Act definition of ‘construction work’ is very broad, which means the payment for work provisions are available to more than just ‘builders’. The provisions may also be used by:-
· Suppliers of plant or material or other components used for construction work;

· Engineers;
· Architects;

· Designers;

· Surveyors;

· Interior & exterior decorators;

· Soil testers.

The process of exercising your rights under the BCIPA Act is relatively simple.

· A payment claim is made by someone who performed work or provided services related to ‘construction work’. A payment claim:
· must be made within 12 months of work being done; and
· must be in the right form;
· The person who is liable to make the payment must issue a payment schedule within 10 work days detailing:
· The amount admitted as owed;

· Any deductions or disputes;
· All relevant reasons for not making payment in full.

· Disputes are then generally referred to an Adjudicator for resolution;
· The Adjudicator must make a decision on the dispute within 10 work days;
· Payment of any amount ordered by the Adjudicator must be made within 5 work days;
The aim of this process is to ensure that within 8 -10 weeks, the dispute over payment for work will be resolved. Even if the dispute over payment is not resolved immediately, the need for the party disputing payment to put all reasons for disputing payment into the payment schedule is an excellent requirement of the process.
Anecdotal evidence suggests businesses within the industry are not as familiar with the provisions, particularly, what is a complying payment claim and a comprehensive payment schedule, and are therefore not getting the most benefit from the BCIPA Act.
Importantly, the rights of the parties to sue each other for breaches of the contract survive the BCIPA process.

However, you ought to be aware that the BCIPA Act does not apply to:

· Domestic building work where the resident owner is a party to the contract;

· Work done outside the state;

· Contracts entered into before the introduction of the Act (that is, 1 October 2004).
To ensure your invoices are BCIPA Act Compliant, and have pro-forma Payment Claims and Payment schedules prepared for your business, contact your solicitor.
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